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STANDARD TERMS AND CONDITIONS For Media Advertising services
“Effective Date”                      

Advertiser is bound by any changes to the IO, not to exceed $50,000, if approved by Advertiser via email
These Standard Terms and Conditions (the “Agreement”), entered into by and between                                  (“Advertiser”) and Mindspark Interactive Network, Inc., shall govern the purchase of advertising and related services by Advertiser from Mindspark Interactive Network, Inc., Vimeo, LLC, Life123, Inc., GDC Media, Inc. and/or Starnet Interactive, Inc. (collectively, “Mindspark”) as of the Effective Date, and supersede and replace any prior terms and conditions between the parties related to advertising services.  Advertiser and Mindspark may each be referred to herein as a “Party” and collectively as the “Parties”.  The specific type of advertising, media, pricing, placement, run, rate, targeting and other campaign-specific terms for each purchase shall be set forth in an insertion order as described below.    
1. Insertion Orders; Ad Placement and Positioning.  From time to time, the Parties may negotiate insertion orders (each an “Insertion Order” or “IO”) under which Mindspark will display advertisements on behalf of Advertiser on its Internet World Wide Web (“Web”) site(s) or otherwise deliver such advertisements to computer users.  Each Insertion Order must be in writing and signed by authorized officers of Advertiser and Mindspark in order to be effective.  Each IO shall specify: (A) the type(s) of inventory to be delivered (e.g., impressions, cost-per-click (CPC), cost-per-thousand (CPM), cost-per-insertion (CPI) or cost-per-action/acquisition (CPA)); (B) the price(s) for such inventory; (C) the maximum amount of money to be spent pursuant to the IO (which may be open) and (D) the start and end dates of the campaign (which may be open).  Other items that may be included are: reporting requirements such as which company’s server data will be used to establish delivery for billing purposes; any special ad delivery scheduling and/or ad placement requirements or restrictions (for example, the specific Web sites on which advertisements may appear); and specifications concerning ownership of data collected.  Commencing on the start date set forth in the Insertion Order, Mindspark will post (or otherwise publish, as described in the applicable Insertion Order), and thereafter maintain the Advertisements (as defined in Section 2, below) all as set forth in the applicable Insertion Order.  Mindspark will make commercially reasonable efforts to notify Advertiser within two business days of acceptance of an IO if the specified inventory is not available.  To the extent IOs are executed for Lead Generation, CPA (Cost Per Action or Acquisition) or CPI (Cost Per Insertion) campaigns (as defined in Exhibit A, which is attached hereto and hereby incorporated by reference herein), the relevant terms and conditions set forth in Exhibit A shall also apply.
2. Properties. Subject to the terms and conditions of the Agreement and the applicable IO, Mindspark shall deliver Advertiser's advertising materials, which may include text, rich media, graphic files, RSS feeds, applications, delivery technology, widgets, registration stream offers and/or custom campaigns and promotions (collectively, “Advertisements”) to online or other properties owned, operated and/or serviced by Mindspark (collectively, the “Properties”).
3. Delivery of Advertisements.  

3.1 Advertisements delivered to Mindspark for display on the Properties shall conform to any Mindspark Advertising Content Restrictions (“Content Restrictions”) as well as any technical specifications (“Technical Specifications”) provided by Mindspark to Advertiser.  Mindspark shall have the right to refuse to deliver via the Properties any Advertisements that do not completely conform to the Content Restrictions and Technical Specifications or the applicable IO, or that are otherwise inappropriate or objectionable in Mindspark’s discretion.  Advertiser shall provide commercially reasonable on-going technical and administrative assistance to Mindspark for the performance by Mindspark of its services under the Agreement.

3.2 Advertiser hereby grants Mindspark a limited non-exclusive, worldwide license to use, reproduce, display, publish, distribute and transmit the Advertisements, including any related technology, content, trademarks, service marks or logos contained therein throughout the Properties in accordance with the terms of this Agreement.  Such license shall terminate with the termination of the campaign or applicable IO.
3.3 Advertisements shall be delivered prior to the set date for implementation of the campaign, within the delivery deadlines set forth in the IO or Technical Specifications.  In the case where the Advertisement is delivered after the deadline set forth in the Technical Specifications, Mindspark may, at its discretion, serve Public Properties Announcements (“PSAs”) or alternative advertisements on the Properties in lieu of the Advertisement and in such case Advertiser shall pay for the delivery of such PSAs or alternative advertisements at the rates payable under the IO.
3.4 Mindspark shall not, without prior authorization from Advertiser, modify or change Advertisements, provided however that Mindspark may make appropriate adjustments to the placement, size, or rotation of Advertisements to optimize the efficiency or results of a campaign provided that such adjustment does not degrade or change the physical appearance (other than the size) of the Advertisements.  
4. Invoices, Reporting, Payment and Payment Liability.   
4.1 Advertising rates are set forth in the applicable IO.  Unless otherwise provided in the applicable IO, amounts billed will be based on the numbers reported by Mindspark’s technology and systems. 
4.2 Mindspark shall provide or give Advertiser access to reporting, either electronically or in writing.  Reporting shall be broken out and summarized by creative execution, content area (ad placement) and other variables defined in the IO.  In the event the IO provides for ad serving and reporting by a third party ad server, Advertiser shall provide or give Mindspark access to reporting, either electronically or in writing within three (3) business days of the start of the advertising campaign.   In the event that the Mindspark’s ad server measurements are higher than those produced by Advertiser’s third party ad server by more than 10% over the invoice period, Advertiser will facilitate a reconciliation effort between Mindspark’s measurements and those of the third party ad server. If the discrepancy cannot be resolved and Advertiser has made a good faith effort to facilitate the reconciliation effort, the Advertiser shall pay Mindspark based on Advertiser’s third party ad server reported data, plus a 10% upward adjustment to delivery.
4.3 Upon approved credit, Mindspark shall extend Net 30 payment terms to Advertiser.  Alternatively, Advertiser will be asked to either maintain a deposit with Mindspark or provide Mindspark with credit card information to keep on file, together with a completed and executed credit card authorization form, which will be provided by Mindspark if necessary.  In all instances, Advertiser shall pay Mindspark within thirty (30) days of receipt of Mindspark’s invoice.  If Advertiser does not contest or dispute invoices within sixty (60) days after issuance, such invoice shall be deemed final and binding.  If Advertiser fails to make payment within such time period, (a) Advertiser may be subject to the maximum interest charge available by law, and shall pay the reasonable cost associated with any collections of unpaid amounts and (b) Mindspark may immediately remove Advertisements from the Properties and/ or terminate the relevant IO or this Agreement.  
4.4 Advertiser shall be responsible for all costs it incurs in connection with this Agreement, including, without limitation, expenses associated with creating, updating and otherwise managing Advertisements, delivering Advertisements to Mindspark and establishing and maintaining links between Advertisements and web sites outside the Properties. Without limiting the foregoing, Mindspark shall not be responsible for any of Advertiser’s third party ad serving fees.  
4.5 In the event that deliverables for any campaign fall below the levels as set forth in the IO, Mindspark may, in its discretion, agree to a make-good flight or to execute a credit equal to the value of the under-delivered portion of the IO in the case of any prepaid amounts by the Advertiser. 

5. Cancellation.   
5.1  Unless otherwise specified in the IO, either party may cancel an IO or a particular advertising campaign with fourteen (14) days prior written notice.  Either party may terminate an IO at any time if the other party is in material breach of its obligations hereunder that is not cured within ten (10) days after receipt of written notice thereof from the non-breaching party.  Advertiser acknowledges that any cancellation or change may result in any discounts provided being rescinded or adjusted.  
5.2 Mindspark may suspend or cancel (i) the display of any Advertisement, (ii) any IO or (iii) this Agreement, in the event where Mindspark considers, in its reasonable discretion, that the display of such Advertisement of the performance of such IO or this Agreement may bring about Mindspark’s criminal or civil liability or damage to its goodwill or reputation. 

6. Privacy, Use of Data.  
6.1 Advertiser shall comply with all applicable privacy laws and regulations.  In particular, Advertiser shall ensure (a) that all Web sites linked to via Advertisements conspicuously post a privacy policy that at a minimum (i) describes how the Web site owner/operator collects, uses, stores and discloses information obtained from visitors to its Web sites, and (ii) instruct visitors how to opt-out of the collection of such information; (b) compliance at all times with the privacy policies described in sub-Section (i); and (c) the usage of reasonable means to protect the security of users’ personal information collected through Web sites linked to by Advertisements, such as encryption and password access.  Mindspark reserves the right to terminate this Agreement immediately in the event of a violation of this Section or, if in Mindspark’s reasonable determination, the subject privacy policy(ies) do not adequately disclose the information collection practices.  
6.2 Advertiser shall own all campaign data obtained as a result of the performance of the IO, including click through rates, conversion rates, and any user data collected by Advertiser (“Campaign Data”).  Advertiser shall comply with all applicable laws in using Campaign Data.  Mindspark shall have the right to use Campaign Data for any lawful purpose, provided Campaign data is aggregated such that no specific Confidential Information (as defined in Section 9 below) or user personal data is disclosed to third parties.  Such lawful purposes may include general reporting, compilation of statistics that may be provided to existing and potential customers for analytical and marketing purposes and scheduling and optimization of targeting and delivery of Advertisements across all campaigns and the Properties.

7. Prohibition of Advertising Containing Spyware, Adware or Drive-by Downloads.  Advertiser represents and warrants that all Advertisements delivered to Mindspark for display on the Properties will be free of viruses, Spyware, Adware or Drive-by Downloads applications.  As used in this Section, (1) "Spyware" means any application that covertly gathers user data and transmits it through the user’s Internet connection other than information (i) reasonably gathered in connection with services or information overtly provided by the application provider to such users, or (ii) that is not associated with personally identifiable information; (2) "Adware" means any application that (i) causes advertising to pop-up as a new window (over or under the active window) on the user’s computer either randomly or based on the user’s online activity (other than advertisements a Web site serves to users to such site's own domain while those users are visiting or exiting such domain) or (ii) is used to distribute Spyware, in each case regardless of whether the end user consented to install such application; and (3) "Drive-by Download" means any software installation process or procedure initiated as the direct or indirect result of a page or Advertisement view unless the user receiving the download requested it by voluntarily clicking on a button containing words such as "download now" (or words of similar meaning) immediately prior to the initiation of such process or procedure (the user's consent must be given in response to a clear download offer; agreement by the user to proceed past a security warning, alone, is not sufficient).
8. Confidentiality.  Any confidential information and proprietary data provided by a Party, including the IO terms and Campaign Data, shall be deemed the “Confidential Information” of the disclosing Party.  Confidential Information shall be kept in the strictest confidence and shall be protected by reasonable security measures.  Confidential Information shall not be released by the receiving Party to anyone except an employee or agent, who has a need to know same, and who is bound by confidentiality obligations at least as restrictive as these contained herein.  Neither Party will use any portion of Confidential Information provided by the other Party hereunder for any purpose other than for the purpose of delivering or purchasing Advertisements as set forth under an IO and this Agreement.  Notwithstanding the foregoing, either Party may disclose Confidential Information strictly necessary to comply with the demands of any court order, law or governmental agency.

9. Representations and Warranties.   
9.1 Each Party represents and warrants to the other Party that (a) it has all necessary rights and authority to enter into this Agreement and grant the rights and licenses hereunder, and (b) the execution of this Agreement and any IO, and the performance of their respective obligations and duties thereunder, do not and will not violate any agreement to which such Party is a party or by which it is otherwise bound. 
9.2 Advertiser warrants and represents to Mindspark that (a) the marketing and sale of the products and services promoted in the Advertisements is lawful, (b) the products and services promoted in the Advertisements do not infringe or violate the patents, copyrights, trademarks, rights of publicity, rights of privacy, moral rights, music performance or other music-related rights, or any other right of any third party, (c) in the case of promotion of age restricted products such as tobacco or alcohol, no such product will be sold to a consumer who does not have the required age, and (d) the Advertisements, the use and display thereof, and the content linked to from such Advertisements do not and will not:  (i) infringe or violate the patents, copyrights, trademarks, rights of publicity, rights of privacy, moral rights, music performance or other music-related rights, or any other right of any third party, (ii) be misrepresentative, libelous, defamatory, obscene, or otherwise inappropriate, or (iii) violate any applicable law or regulation.  
9.3 If Advertiser executes an IO on behalf of a third party advertiser as an agency, or if Advertiser transfers or assigns to a third party advertiser its rights to display Advertisements on all or a portion of the Properties under an IO, Advertiser hereby represents and warrants to Mindspark that such third party advertiser(s) (“Third Party Advertisers”) are contractually bound in writing by all terms of this Agreement and as such are subject to all duties and restrictions applicable to Advertiser hereunder and all representations and warranties made by Advertiser hereunder.  In furtherance of the foregoing, Advertiser agrees to indemnify, defend and hold harmless Mindspark, its vendors and suppliers, the Publishers, and their respective subsidiaries, affiliates, agents, partners, officers, directors and employees from and against any loss, cost, claim, injury or damage (including reasonable attorneys' fees) resulting from claims or actions arising out of or in connection with any Third Party Advertiser breach of this Agreement.

10. Indemnification.  
10.1 Each Party shall defend, indemnify and hold harmless the other Party and their respective agents, affiliates, subsidiaries, directors, officers, employees and contractors against any and all third party claims resulting from the breach of such Party’s duties, obligations and representations under this Agreement. 
10.2 Advertiser shall defend, indemnify and hold harmless Mindspark and its agents, affiliates, subsidiaries, directors, officers, employees and contractors against any and all third party claims in connection with the Advertisements, the products and services promoted therein and the sale of such products and services.  Such indemnification shall cover, but shall not be limited to, third party claims that (a) the marketing and sale of the products and services promoted in the Advertisements is unlawful, (b) the products and services promoted in the Advertisements infringe or violate the patents, copyrights, trademarks, trade secret rights, rights of publicity, rights of privacy, moral rights, music performance or other music-related rights, or any other right of any third party, (c) in the case of age restricted products or services, such products or services have been sold to a consumer who does not have the required age, and (d) the Advertisements (i) infringe or violate the patents, copyrights, trademarks, rights of publicity, rights of privacy, moral rights, music performance or other music-related rights, or any other right of any third party, or (ii) are unlawful, misrepresentative, libelous, defamatory, obscene, or indecent.

11. Disclaimer; Limitation of Liability.  Except as expressly set forth in this Agreement, neither party makes and each party expressly disclaims all warranties, express or implied, as to the subject matter of this Agreement, including implied warranties of merchantability and fitness for a particular purpose.  THE PROPERTIES ARE AVAILABLE ON AN “AS IS” AND “AS AVAILABLE” BASIS, AND Mindspark shall not be liable for any unavailability or inoperability of the internet OR ANY OTHER TELECOMMUNICATIONS NETWORK, technical malfunction, computer error, corruption or loss of information.  Mindspark makes no warranty as to the number of persons who will access the advertisements or the benefit Advertiser will obtain from any io or any campaign under this agreement. EXCEPT FOR EACH PARTY’S INDEMNIFICATION OBLIGATIONS, BREACHES OF CONFIDENTIALITY, OR INTENTIONAL MISCONDUCT BY THE PARTIES, in no event shall either party be liable for lost profits, lost revenues, or any indirect, incidental, consequential, special or exemplary damages arising out of or related to this agreement, even if such damages are forseeable and whether or not the other party has been advised of the possiblity of such damages.  EXCEPT FOR EACH PARTY’S INDEMNIFICATION OBLIGATIONS, BREACHES OF CONFIDENTIALITY, OR INTENTIONAL MISCONDUCT BY THE PARTIES, in no event will either party’s liability hereunder exceed the payments received BY Mindspark from Advertiser in the 6 months preceding the event giving rise to the claim.  
12. Miscellaneous.  
12.1 Advertiser shall not sell, transfer or assign this Agreement, any portion thereof, or any impressions, clicks, inventory or other rights obtained under this Agreement without Mindspark's prior written consent. 
12.2 This Agreement will be governed and interpreted in accordance with the laws of the State of New York without reference to conflicts of laws principles. Jurisdiction and venue for all disputes hereunder shall be in New York County, New York and the parties hereby expressly agree to such jurisdiction and venue.  
12.3 All notices under this Agreement will be in writing and will be delivered by personal service, confirmed fax, express courier, or certified mail, return receipt requested, to the address of the receiving party set forth on the IO, or at such different address as may be designated by such party by written notice to the other party from time to time.  Notice will be effective on receipt.  
12.4 No failure of either Party to enforce any of its rights under this Agreement will act as a waiver of such rights.  If one or more provisions of this Agreement are held to be unenforceable under applicable law, then such provision(s) shall be excluded from this Agreement, and the balance of the Agreement shall be enforceable in accordance with its terms.  
12.5 Headings and captions are for convenience only and are not to be used in the interpretation of the Agreement.  
12.6 Neither Party shall be liable for any delay or failure to perform any of its obligations set forth in this Agreement due to causes beyond its reasonable control.  
12.7 Sections 4, 6 and 8 through 12, together with any outstanding payment obligation, shall survive the termination of this Agreement.  
12.8 Mindspark and Advertiser are each independent contractors.  Nothing in this Agreement shall be deemed or create or construed as creating a joint venture or partnership between the Parties.  
12.9 This Agreement constitutes the entire agreement between the Parties with respect to the subject matter hereof, and may not be modified without the prior written consent of both Parties.  
12.10 In the event of any inconsistency between the terms of an accepted IO and this Agreement, the terms of an accepted IO shall prevail.   
INTENDING TO BE LEGALLY BOUND, the Parties have executed this Agreement by their duly authorized representatives, to be effective as of the Effective Date.

                                                         (“Advertiser”)
MINDSPARK INTERACTIVE NETWORK, INC.
ADDRESS:
                                                        

One North Lexington, 9th Floor 


                                                        

White Plains, NY, 10601
Signature

Signature


Print Name

Print Name

Title

Title

Date

Date

Exhibit A

I.  The terms in this Section I are only applicable to the extent this Agreement applies to Cost Per Action, Cost Per Insertion or Lead Generation Campaigns:
Cost Per Action or Cost Per Insertion Bounties.  If the insertion order specifies CPA (Cost Per Action) or CPI (Cost Per Insertion) pricing (or uses similar pricing terms such as cost per acquisition, cost per download, cost per registration or similar phrases), Advertiser shall pay Mindspark a bounty at the rate specified in the Insertion Order for each Completed Action (as defined below) generated by Mindspark pursuant to the IO during the term of this agreement (subject to any shorter period or payment caps specified in the Insertion Order).

Definition of “Completed Action.”  As used in this Agreement, the term “Completed Action” shall have the following meaning:  (i) in the case of ad campaigns for downloadable applications, widgets or other content, “Completed Action” means the successful download (from the unique URL specified in the hyperlink embedded in the Advertisements for purposes of separately tracking the downloads delivered pursuant to the applicable Insertion Order) and installation of the downloadable product made available by Advertiser at such URL onto a user's computer; (ii) in the case of ad campaigns for applications, widgets or other content to be inserted or embedded in some Web page, email or other medium, “Completed Action” means the successful insertion of the embeddable product made available by Advertiser into such Web page, email or other medium (iii) in the case of Web site registration ad campaigns, “Completed Action” means a user registration that meets all of the following criteria:  (a) it is conducted at or from the URL provided to Mindspark by Advertiser for purposes of separately tracking the registrations delivered pursuant to the applicable Insertion Order, and (b) it is accomplished by a natural person who fills out all data requested during the registration process and otherwise completes the registration process maintained at such URL; and (iv) in the case of any other type of ad campaign, “Completed Action” shall mean the end-user action described in the IO.
 Definition of “Lead Generation.”  As used in this Agreement, “Lead Generation” shall mean the collection and subsequent delivery to Advertiser of information on consumers who consent via Web pages on the Properties to be contacted by Advertiser with respect to an offer displayed in an Advertisement.
Definition of “Lead.”  As used in this Agreement, “Lead” shall mean user personal information collected and delivered to Advertiser pursuant to a Lead Generation campaign.

1) Advertiser will be invoiced on a “Cost Per Lead” or “Cost Per Completed Action” basis, based on the number of Leads or Completed Actions delivered to Advertiser.  In the event that Advertiser puts qualifications on the Lead Generation or performance based marketing campaign:  (a) Advertiser must provide to Mindspark specific evidence by Lead or Completed Action of any Leads or Completed Actions its claims are disqualified, and the parties shall discuss in good faith any disagreements about the disqualification; and (b) in no event shall the total number of disqualified Leads or Completed Actions claimed by Advertiser exceed ten percent (10%) of the total number of Leads or Completed Actions Mindspark delivers to Advertiser. 

2) All Properties’ inventory allocated to performance based Advertisements (paid by Advertiser on a Cost Per Lead, Cost Per Completed Action or Cost Per Click basis) is preemptable.  Mindspark will determine the specific placement of such Advertisements, which may vary across the Properties based on a combination of the pricing and performance of the Advertisement. Mindspark disclaims any warranty regarding the location and/or prominence of performance based Advertisements on the Properties.
3) In the event where Advertiser acquires user personally identifiable information collected on the Properties by Mindspark, Advertiser represents and warrants that Advertiser (i) will use reasonable means to protect the security of such information such as encryption and password access and (ii) will not use any such information in any manner that is not in compliance with any applicable privacy or consumer protection laws and regulations such as but not limited to the CAN-SPAM Act and the Telemarketing Sales Rule.   

4) In the event where user personally identifiable information is collected by Advertiser outside of the Properties after clicking on an Advertisement to a Web page controlled by Advertiser, such Web page shall contain a link to a privacy policy complying with Section 6.1 of this Agreement.  Advertiser shall indemnify and hold harmless Mindspark against any third party claim resulting from or in connection with (i) a breach by Advertiser of the provisions of its privacy policy, (ii) any inadequacies of the provisions of such privacy policy, or (iii) any unlawful use of personal data collected by Advertiser in connection with the Advertisements.
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